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BUSINESS ACCOUNTING AND FOREIGN TRADE
SIMPLIFICATION ACT

SEPrnER 24, 1986.-Ordered to be printed

Mr. HEINZ, from the Committee on Banking, Housing, and Urban
Affairs, submitted the following

REPORT

together with

ADDITIONAL VIEWS

[To accompany S. 430]

The Committee on Banking, Housing, and Urban Affairs, to
which was referred the bill (S. 430) to amend and clarify the For-
eign Corrupt Practices Act of 1977, having considered the same, re-
ports favorably thereon without amendment and recommends that
the bill do pass.

COMMITTEE DELlBERATIONS

The precursor of this bill was first introduced in the 97th Con-
gress by Senator Chafee with 13 cosponsors on March 12, 1981 as S.
708. Joint hearings on the bill were held before the-Senate Bank-
ing, Housing, and Urban Affairs Subcommittee on Securities and
the Subcommittee on International Finance and Monetary Policy
on May 20 and 21, June 16, July 23 and 24, 1981.

The Committee met in open executive session on September 16,
1981 and agreed to report S. 708 favorably with an amendment.
The bill was taken to the Senate floor on November 23, 1981 and
passed by a voice vote with six amendments.

Senators Heinz, Chafee, Garn, and D'Amato introduced S. 414 (in
the same form as S. 708 which passed the Senate in 1981) on Febru-
ary 3, 1983. A joint hearing on the bill was held by the Subcommit-
tee on Securities and the Subcommittee on International Finance
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and Monetary Policy on February 24, 1983. The full Committee.
agreed to poll vote of 17 yeas and 1 nay to report S. 414 on May 25,
1983.

On February 7, 1985, Senators Heinz, Chafee, Garn and D'Amato
introduced S. 430 (in the same form as S. 414 and S. 708). A joint
hearing on the bill was held by the Subcommittee on International
Finance and Monetary Policy and the Subcommittee on Securities
on June 10, 1986. Testimony was received from Malcolm Baldrige,
Secretary of Commerce; Edward H. Fleischman, Commissioner of
the Securities and Exchange Commission; John C. Keeney, Deputy
Assistant Attorney General, Criminal Division, Department of Jus-
tice; Calman J. Cohen, vice president, Emergency Committee for
American Trade; Allen B. Green, partner, McKenna, Connor and
Cuneo, representing the public contract law section of the Ameri-
can Bar Association; and Arthur F. Matthews, partner, Wilmer,
Cutler and Pickering.

On September 17, 1986, the full Banking Committee agreed to
report S. 430 by a vote of 11 yeas to 3 nays.

PURPOSE OF THE LEGISLATION

The legislation would amend the Foreign Corrupt Practices Act
of 1977 (the "FCPA") in order to address a number of significant
problems identified with the Act's implementation. In making
these changes, the bill expressly adopts the view that the principal
goal of the FCPA-outlawing bribery by United States corporations
of foreign officials-is a worthwhile goal which should continue to
be pursued.

At the same time, however, the bill recognizes that troublesome
and often unnecessary problems have arisen under the FCPA, in
many instances because of the lack of clarity in the Act and the
different interpretations which have arisen concerning its mean-
ing. As a result of these unnecessary interpretive problems, U.S.
businesses have lost legitimate export opportunities and have in-
curred unreasonable costs in attempts to comply with the FCPA's
provisions. These problems can be expected to continue until the
Act is amended.

HISTORY AND BACKGROUND OF THE LEGISLATION

The FCPA was enacted in 1977 in response to disclosures of ques-
tionable and in some cases illegal foreign payments made by U.S.
companies to foreign officials in order to secure export business.
The Act created both civil and criminal penalties for violation of
"antibribery" provisions which outlaw payments made to foreign
officials to secure business. Because many of the payments dis-
closed were made by foreign sales representatives of the U.S. com-
panies, the Act included a provision designed to establish the cir-
cumstances under which a U.S. concern or its officers would be
held responsible for a payment made by a representative.

In order to complement the anti-bribery provision, the Act also
included "accounting provisions" applicable to companies which
file periodic reports with the Securities and Exchange Commission.
These provisions require each issuer to make and keep accurate ac-
counting records and to devise and maintain internal accounting
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controls- providing, "reasonable assurances" :that specified goals are
met. These goals, which were borrowed from authoritative account-
ing literature, generally involve proper recording of economic
events affecting the corporation and adequate safeguarding of its
assets in accordance.with accepted accounting practices.

The purposes of both the anti-bribery provisions and the account-
ing provisions were and remain laudable; indeed, the Senate twice
passed bills unanimously which adopted these provisions in similar
form;

Unfortunately, implementation of these and related provisions of
the FCPA has demonstrated that the lack of. clarity in-the provi-
sions, and .have created unacceptable and unnecessary burdens on
those: required to comply with the statute. As a result, the direct
and indirect costs of compliance with the FCPA and the lost oppor-
tunities of U.S. businesses have been excessive, and there is a com-
pelling need to re-examine and refine the provisions of the Act in
order to reduce or eliminate unnecessary compliance costs, without
undermining the basic purposes of the FCPA.

NEED FOR THE LEGISLATION

vSince passage of the Foreign Corrupt Practices Act in 1977, the
need for substantial revision of the law has been widely recognized.
The record spanning five years of Banking Committee consider-
ation of this issue is clear. In July 1981 hearings, the Honorable
Robert Graham', Governor of Florida, testified on behalf of the Na-
tional Governors Association:

The point I want to emphasize is that this is not a parti-
san issue and concern did not originate this year or with
the administration of President Reagan.

The Governors Association, a bipartisan organization,
began studying this issue in- 1978 and endorsed a revision
of the act in early 1980.

President Carter concluded in his report to Congress on
export disincentives that this act "* * * inhibits exporting
because of uncertainty within the business community
about the meaning and application of some of its key pro-
visions * "

Also-,during the 1981 hearings, Theodore C. Sorenson, a strong
advocate of the FCPA in 1977, stated:

To refine the 1977 law, however, to make it more certain
and less cloudy, to sharpen its focus on corrupt practices
by reducing the threat that its broad ambiguities pose to
innocent conduct, would be highly desirable. The vague
and sweeping language of the present law has to my per-
sonal knowledge caused some wholly honorable entrepren-
uers to stop doing business abroad and caused others to
erect distorted and inefficient business structures as a

,, shield against any unintended liability.
.-These concerns were reiterated in the hearings held by the Com-r

mittee on June 10, 1986. Secretary Baldrige restated the Adminis-
tration's support for clarifying the FCPA as a means of expanding
U.S. exports.
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It, is also clear .from the experience, we have gained-over
the eight years the -Act has been in effect that it is-not as,
clear as it could be. The business community has statedre-
peatedly that it is not sure what practices are prohibited
and what practices are permitted under the Act. This. un;
certainty has increased the 'cost of conducting internation-
al business. These costs, combined with the threat of ad-
verse publicity that results from even unfounded allega-
tions of violations of the Act, have caused U.S. firms to be'
overly cautious and to forego legitimate business. This
problem is particularly severe for small and medium-sized
firms who cannot afford to hire Wall Street law firms to-
guide them through the complexities of the Act. With U.S.
firms meeting fierce competition in the international
market place, we cannot afford to place needless hurdles
in the way of legitimate exports.

Commenting on the hurdles faced by'members of his organiza-
tion, the Emergency Committee for American Trade, Calman J.
Cohen noted the results of a poll conducted among his members in
which companies identified losses of business opportunities totaling
over $2 billion they attributed to ambiguities in the law.

Turning to the anti-bribery provisions, criticism has focusedon:
the issues of third party liability and the definition of the typesVf
facilitating payments and other expenses that should not be p~r
hibited under the legislation. The ambiguity and lack of clarity of
the law's "reason to know" standard for the actions of agents was
highlighted in the 1981 hearings. It was characterized as especially
problematic for small business that must operate overseas through
foreign agents. These concerns were restated in the June 1986
hearings by Allen B. Green, representing the Public Contract Law
Section of the American Bar Association.

The effect of the uncertainty in application of the
"reason to know" standard is that we of the Section
cannot advise our clients that (inadvertent) conduct will be
treated any less harshly than intentional bribery, which'
has the natural effect of discouraging international trans-
actions.

Notably, the chief enforcement arm of the U.S. govern-
ment-the Department of Justice-views the "reason 'to
know" standard as an inappropriate and harsh standard
for criminal prosecution. In a July 1982 memorandum to
the staff of the House Committee on Energy and Com-
merce, Deputy Attorney General Edward Schmults stated::

"In the Department of Justice's estimation, the 'reason
to know' standard of the current law is plainly inappropri-
ate. It is harsh and inconsistent with the general approach
of modern criminal law to state of mind requirements."

Defining permissible payments, the so-called facilitating pay-
ments which the drafters of the FCPA intended to exempt,. has
been a major concern since the law was passed. The FCPA dealt
indirectly with this issue by defining the type of "official" involvedl
with a payment. Payment can legally be made to "any employee of
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a-foreign government or any department, agency or instrumentali-
ty:thereof whose duties are essentially ministerial or clerical." This
approach has been criticized as vague because it does not focus on
the intent of the payments themselves. Calman Cohen noted that
even in the U.S. Government it is difficult to know when an official
has "essentially ministerial or clerical" duties; in foreign countries,
where duties are less clearly articulated and unavailable in pub-
lished form, the problem is much more serious.

Business and Administration witnesses have argued in favor of a
definition of payments that focuses on the intent of the payments
themselves, the approach taken in S. 430,.since the question of
bribery turns on why, rather than to whom, a payment is made.
Deputy Assistant Attorney General Keeney indicated that the ex-
ceptions in S. 430 would resolve ambiguities in the law and suggest-
ed a series of clarifications to further strengthen this excepted pay-
ments language. The discussion of the provisions of S. 430 below
address each point raised by Justice and incorporates a number of
specific recommendations.

The second major area of concern with the FCPA is the law's ac-
counting provisions which establish both bookkeeping and internal
control requirements, subject to both criminal and civil presecu-
tion. As with the anti-bribery provisions, Administration and busi-
ness witnesses have criticized this area of the law as ambigious,
and have argued that the indefinite standard of performance in the
law combined with possible criminal penalties for faulty bookkeep-
ing has generated significant waste as businessmen have built ex-
cessive protections against error into their accounting systems.

The concern-that inadvertent errors could expose a firm to crimi-
nal prosecution caused such concern in the business community
that the Securities and Exchange Commission issued clarifying
giudance on proposed enforcement of the law in 1981. At the June,
1986 hearings, SEC Commissioner Edward Fleischman noted that
hi its 1981 policy statement, the SEC recognized that the account-
ing provisions must be-

* * *:limited by a concept of reasonableness that toler-
ates certain deviations from the idea and contemplates a
cost-benefit analysis. The Commission also stated that the
principal purpose of the accounting provisions is.to reach
knowing or reckless conduct.

In its enforcement efforts under the accounting provi-
sions of the FCPA, the Commission has adhered to its 1981
Statement of Policy. The cases have not involved insigifi-
cant or technical infractions, nor have individuals been
charged with inadvertent conduct. The proposed amend-
ments (in S. 430) would generally codify the Commission's
Statement of Policy, and we support the bill.

NATURE AND SCOPE OF THE BILL

1. Amendments to the accounting provisions
The accounting provisions of the Foreign Corrupt Practices Act,

contained in Section 13(bX2) of the Securities Exchange Act of 1934,
were enacted as a complement to the anti-bribery provisions, and
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were designed to establish minimum record-keeping and internal
accounting controls standards for issuers registered with or report
ing to the Securities and Exchange Commission.

The provisions, however, are not expressly tied to the anti-bri&,;
ery sections of the FCPA, and their reach extends to transactions
and to issuers which are not involved, directly or indirectly, in ex-:
ports.

The existing accounting provisions require each issuer subject to.
the requirements to-

(A) make and keep books, records, and accounts, which
in reasonable detail, accurately and fairly reflect the
transactions and dispositions of the assets of the issuer;
and

(B) devise and maintain a system of internal accounting
controls sufficient to provide reasonable assurances that-

(i) transactions are executed in accordance with
management's general or specific authorization;

(ii) transactions are recorded as necessary (I) to
permit preparation of financial statements in conform-
ity with generally accepted accounting principles or
any other criteria applicable to such statements, and
(I) to maintain accountability for assets;

(iii) access to assets is permitted only in accordance
with management's general or specific authorization;
and

(iv) the recorded accountability for assets is com-
pared with' the existing assets at reasonable intervals
and appropriate action is taken with respect to any
,differences.

As now constituted, these provisions have proven to be overlyi
burdensome requirements which have caused businesses to incuri
costs substantially in excess of the benefits derived from these e;x-
penditures.

This has occurred for several reasons:
1. As enacted in 1977, the accounting provisions arguably consist

of two separate requirements: first, each issuer is required to main-
tain specified types of books and records; secondly, internal ac-
counting controls must be maintained which meet the tests enu-
merated in subparagraph (B).

Since 1977, there has existed considerable uncertainty about the
standards required by the two parts of the provisions, and the rela-
tionship between them. In particular, concerns have been ex-
pressed that the recordkeeping provision demands a degree of pre-
cision in accounting records which is unattainable in practice.

In this regard, it is widely acknowledged that no system of inter-
nal accounting controls, no matter how extensive, can prevent all
errors or inaccuracies in a company's records. In recognition of this
fact the Committee believes that the appropriate focus of the ac-
counting provisions should be upon the internal accounting con-
trols system maintained by an issuer rather than upon whether
particular inaccuracies exist. The existence of a separate record-
keeping provision has created significant problems of interpreta-
tion and has led to justifiable concern that small errors which do
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not undermine the internal accounting controls system, or false or
inaccurate records that are detected in the ordinary course of a
company's operations, would be considered violations of the statute.
This danger exists under present law regardless of whether the
records involved have any relationship to foreign operations and
apply to companies which have no foreign sales.

'There are a number of circumstances apart from the recordkeep-
ing requirements of the FCPA which provide assurances that cor-
porate records will be accurate, and these factors will continue to
foster accurate recordkeeping. In light of these circumstances, the
benefits of having a separate federal recordkeeping requirement
are not sufficient to outweight the interpretive problems that such
a provision has created and the unnecessary expenses which have
resulted.

The most important factor encouraging accuracy in recordkeep-
ing is the fact that accurate records are necessary for corporate
managers to effectively conduct the business of a company. Thus,
the accounting provisions in a sense merely require business ven-
tures funded by the investing public to install recordkeeping and
control procedures which would appear necessary as a matter of ef-
fective management. However, there are inherent difficulties in
codifying good business practices in federal law, including the in-
terpretive problems described above.
' Aside from the requirements of effective management, accurate

records are generally necessary in order to permit issuers to pre-
pare financial statements and to comply with the disclosure re-
quirements of federal securities laws. It is implicit in the require-
ment that issuers must file materially accurate financial state-
ments that they will be based on books and records which permit
them to do so. Serious recordkeeping deficiencies would give rise to
violations of'the disclosure provisions.

A third factor that encourages issuers to maintain accurate
books and records, irrespective of a federal statutory recordkeeping
requirement, is the fact that issuer's financial statements must be
audited annually. If the auditor discovers sufficiently serious defi-
ciencies in recordkeeping which go uncorrected, he will either give
a qualified opinion concerning the financial statements or render
no opinion at all.

Another factor encouraging the integrity of corporate record-
keeping is the existence and function of the internal accounting
controls provisions. These provide, among other things, that such
controls must provide "reasonable assurances" that a company's
records will reflect transactions as necessary to permit the prepara-
tion of financial statements in conformity with generally accepted
accounting principles, and to maintain accountability for assets. It
is in the very nature of a system of internal accounting controls
that it should uncover recordkeeping inaccuracies from time to
time. Once such matters are brought to light, it is the responsibil-
ity of management officials to take such corrective action as may
be appropriate in light of the "reasonable assurances" standard in
the bill. Accordingly, the internal controls provision makes the fail-
ure to take corrective action a violation of law, if the deficiency is
so serious that the system of internal accounting controls does not
provide the required "reasonable assurances."
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Finally, the bill's revision of Section 13(bX2) would add accurate
recordkeeping, in reasonable detail, to the list of statutory objec -&
tives of an internal controls system. The addition of accurate rec-.
ordkeeping as an explicit purpose of the required internal account-;
ing controls is intended to clarify that the deletion of the separate
recordkeeping section does not reflect a lessening of the importance,
of accurate recordkeeping to the attainment of the goals of the ac-
counting provision of the Act.

The use of the word "accurate" has caused some concern that'
the Act requires a degree of perfection which is neither familiar in-
accounting literature nor attainable in practice. In this regard, the
Committee repeats its explanation of the term in the 1977 report
accompanying the bill which became the FCPA:

* * the term "accurately" does not mean exact precision
as measured by some abstract principle. Rather it means
that an insurer's records should reflect transactions in
conformity with generally accepted accounting principles
or other applicable criteria.

The Committee combined in a single provision the requirements,
of adequate books and records and of internal accounting control;i
which provide "reasonable assurances" that the specified statutory,
objectives are met. By explicitly including within the goals of the;
internal accounting controls requirement the principle formerly"
embodied in the separate recordkeeping requirement, the Commit-
tee's action reflects that (1) the adequacy of the internal accounting.
controls system is the appropriate measure of compliance with the,
statute; and (2) the system must be devised and maintained in a
manner which provides reasonable assurances of, among other:
things accurate and fair books and records. However, the elimina-,
tion of a separate recordkeeping provision precludes the possibility'
of an enforcement action based solely on the fact that records are
inaccurate.

2. Under the accounting provisions of the FCPA there is current-
ly no explicit "scienter" requirement. Thus the statute may be read
to proscribe less than "knowing" violations. Although enactment of
the FCPA was based upon the widespread disclosures of intentional
acts relating to illegal or questionable payments of U.S. corporate"'
funds to foreign officials, the accounting provisions contain no clear
standard for limiting responsibility to intentional actions. The ab-
sence of any such standard has led to substantial uncertainty, with
some commentators suggesting that inadvertent or innocent errors
in a company's books could be the basis of liability. As a result, is.
suers subject to the accounting provisions have in many cases in-
curred excessive compliance costs because of a desire to comply
with the law and a concern that the Act might ultimately be deter-
mined to impose a unduly strict standard of liability.

The Committee believes that the purpose of the FCPA's account-
ing provision is to require issuers to develop and maintain a system:
of internal accounting controls which would include the mainte-
nance of accurate books and records. But the Committee desires to
make clear that innocent mistakes are not actionable. Thus the
Committee fully expects each issuer to in good faith establish inter-
nal accounting controls that provide reasonable assurances that
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the objectives of the statute have been met. The Committee has
provided issuers with a good faith effort defense to any assertion of
violation. Once a corporation has been charged with a violation of
the internal accounting control requirement, they need only show
that they in fact made a good faith effort to comply with the stat-
ute's requirements to remove any liability under the statute. In the
context of individuals, however, the Committee has provided a
'"scienter" requirement. Under this standard the SEC must show
that an individual egaged in a knowing violation as a prerequisite
td a charge of violation. The Committee has also made clear that
enforcement of the accounting requirements against issuers is a
civil matter not subject to criminal sanctions. The Committee took
this action to meet the criticism that potential criminal liability
could attach for inadvertant mistakes or errors in judgment. The
Committee wishes to stress that it is the establishment of account-
ing controls by issuers that it desires as a public policy not litigious
arguments over trivial erros. However, the Committee did provide
for criminal liability against any person knowingly circumventing
a system of internal accounting controls. Section 32 of the Securi-
ties Exchange Act of 1934 provides the general basis for criminal
liability for violation of the Act. It is not intended that the use of
the term "knowingly" in new section 13(b)(6) of the Act affect the
general requirement that criminal violations of the 1934 Act be
'willful'".

It should be noted that S. 430 would only require a change in one
SEC regulation. In past testimony before this Committee on S. 414
precursor to S. 430, then Chairman Shad stated that the validity of
SEC Rules 13b2-1 and 13b2-2, both of which were adopted follow-
ing enactment of the FCPA, and which prohibit any person from
falsifying corporate records and which prohibits corporate officers,
directors, and shareholders from misleading auditors, would not be
affected by the enactment of S. 414. However, Chairman Shad indi-
cated that the Commission would revise its Rule 13b2-1 interpretive
position to include a knowledge requirement.

3. The internal accounting control provision in the current law
does not contain any explicit reference to the consideration of the
costs and benefits of internal accounting controls, even though
there is wide-spread agreement that particular controls or changes
in systems of controls should only be required where they produce
meaningful benefits in excess of the costs to be incurred. Similarly,
the Act does not expressly provide that those responsible for inter-
nal accounting controls systems are to be given latitude in making
judgments about the appropriateness of controls in particular
cases.

The language of the accounting provisions in the Act was bor-
rowed from authoritative accounting literature and, the Committee
believes, was premised upon widely accepted auditing and account-
ing practices. In that connection, this Committee's Report accompa-
nying the bill which became the FCPA indicated that "manage-
ment must necessarily estimate and evaluate the cost/benefit rela-
tionships of the steps to be taken in fulfillment of its responsibil-
ities" under the accounting provisions. However, doubts have con-
tinued to exist about the degree of latitude which issuers have in
fashioning internal accounting control systems meeting the statuto-
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ry objectives as well as about the consequences of an honest error
in judgment in connection with a decision about internal controls.-

The 1981 hearings preceding the Committee's consideration of S.
708 reflected widespread agreement that cost/benefit criteria'
should be incorporated into the statute, although different formula-"
tions of such a standard were suggested. S. 430 would incorporate by.
definition of the term "reasonable assurances" the concept that the,
design and internal accounting controls are the responsibility of
the issuer's management having in mind the likely costs and bene-'.
fits, and, accordingly, their decisions should be accorded discretion:.'

The use of a cost/benefit test is clearly appropriate with respect,
to the definition of "reasonable assurances.' In fact, Statement on
Auditing Standards No. 1, from which the existing accounting pro-,
visions were derived, defines "reasonable assurance" as follows:

The definition of accounting control comprehends reasona-
ble, but not absolute, assurance that the objectives expressed,
in it will be accomplished by the system. The concept of rea2l
sonable assurance recognizes that the cost of internal control:
should, not exceed the benefits expected to be derived. The ben-:;
efits consist of reductions in the risk of failing to achieve tlie!
objectives implicit in the definition of accounting control.

The auditing standard adds that:
Although the cost/benefit relationship is the primary

conceptual criterion that should be considered in designing
a system of accounting control, precise measurement of
costs and benefits usually is not possible; accordingly, any
evaluation of the cost/benefit relationship requires esti-
mate and judgments by management. '

The reference to cost/benefit analysis in the bill is not intended'
to suggest or require that a company establish elaborate' method- '

ologies in order to measure the implications of changes in internal'
accounting controls.

Records of subsidiaries
The FCPA accounting provisions have an additional problem'

with respect to the legal responsibility of an issuer for compliance-
by subsidiaries with the accounting requirements. The language of
the FCPA is silent on this issue, and conflicting views have been
expressed concerning the nature of this responsibility, particularly,
with respect to subsidiaries in which an issuer owns a minority in-
terest.

S. 430 provides that such an issuer's responsibility is discharged
where the issuer makes a good faith effort to cause the subsidiary
to comply with the amended requirements of Section 13(b)(2). This
approach is based upon the recognition that it is not realistic to
expect a minority owner to exert a disproportionate influence over
the accounting practices of a subsidiary's internal accounting con-
trols. The amount of influence which an issuer may exercise neces-
sarily varies from case to case, depending on a variety of factors,

'American Institute of Certified Public Accountants, codification of Statements of Auditing
Standards, Section 320.32.
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While the relative degree of ownership is obviously one factor bear-
ing on the issuer's influence, other factors may also be important.

The good faith requirement approved by the Committee is in-
tended to be consistent with. the other amendments to the FCPA
incorporated in S. 430, in that the issuer's conduct, rather than
that of persons or entities not subject to the issuer's control, will
determine whether or not the issuer is deemed to have violated the
internal accounting-controls provision.

Amendments to the anti-bribery provisions
Section 5(a) places in the Justice Department all jurisdiction for

enforcement of the anti-bribery provisions of the Act. The SEC re-
mains responsible for civil enforcement of the internal accounting
controls provisions and relevant securities laws. Under current law
the SEC has authority for enforcing against "issuers" the civil rem-
edies for violation of the anti-bribery provisions. The Justice De-
partment enforces against "issuers" the criminal remedies for vio-
lation of the anti-bribery provisions and the civil and criminal rem-
edies for such violations against "domestic concerns."

The Committee bill continues the prohibition against foreign
bribery, but it is intended to clarify the ambiguities which have
caused confusion and lost sales among U.S. exporters attempting to
comply with the FCPA.

Section 104 of the FCPA would be repealed and replaced by lan-
guage which conforms to domestic bribery statutes. The jurisdic-
tional predicate of the FCPA, however, has been retained, and do-
mestic concerns are prohibited from making use of the mails or
any other a instrumentality of interstate commerce to make pay-
ments for the purpose of influencing any act or decision of a for-
eign official in his official capacity, or inducing him to do or fail to
do any act in violation of his legal duty as a foreign official. Such
payments are also prohibited for inducing a foreign official to use
his influence to assist a domestic concern in obtaining or retaining
business, or to direct business to any person.

Because of the breadth and lack of clarity concerning the
"reason to know" standard (see discussion in "Need for the Legisla-
tion"), the Committee decided to substitute a new, more precise
standard.

The new Section 104(b) would make it unlawful for any domestic
concern corruptly to "direct or authorize, expressly or by a course
of conduct," a third party to bribe a foreign official.

The Committee intends the term "course of conduct" used with
the term "authorize" in Section 104(b) to refer to those situations
where a company, through its words or course of conduct, has in-
tended that a corrupt payment be made. For example, a company's
refusal or failure to respond to an agent's suggestion or request
that a corrupt payment be made would violate this section, as
would a company's continuing employment of an agent known to
the company to have made corrupt payments in the preceding two
years in violation of applicable U.S. laws or those of the country in
question.

On the other hand, the mere fact of doing business in a country
where corrupt payments are common, or the employment of an
agent with personal relationships with government officials in the
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country where the company seeks to do business would not estab-:
lish such a course of conduct. Similarly, the payment of a commis--
sion that is higher than customary would not by itself violate this
section without evidence that the increased amount of commission
is intended to permit a corrupt payment to be made.

The Committee believes that this standard will result in liability.
being imposed in overseas bribery cases brought under this Act if
liability would also be imposed if the case were subject to domestic'
bribery law.

Likewise, the new Section 104(c) is intended to eliminate the am-
biguities of the current law concerning facilitating or so-called
"grease" payments. The FCPA contains an exemption for such pay-
ments by excluding from the definition of the term "foreign offi-?
cial" an employee "whose duties are essentially ministerial or cleri-
cal". Unfortunately, that definition has proved arbitrary and diffi-
cult to apply in practice, in part due to the multitude of relation.*:
ships and responsibilities of employees of foreign countries.

The Committee bill presents a different approach to facilitating
and other payments not intended to be covered by the Act, than
that embodied in current law. While the FCPA seeks to define fa-
cilitating payments in terms of recipients, the Committee bill would.
remove uncertainty about the facilitating payments exception by '

defining such payments in terms of their purpose. It provides for
the following exceptions:

Facilitating or expediting payments to a foreign official, the
purpose of which is to expedite or secure the performance of a'
routine government action by a foreign official;

Items lawful under the laws of the foreign official's country;
Items which constitute a courtesy, or a token of regard, or

esteem, or in return for hospitality;
Expenditures, including travel and lodging expenses, associ-

ated with the selling or purchase of goods or services or with
the demonstration or explanation of products;

Ordinary expenditures, including travel and lodging ex-
penses, associated with the performance of a contract.

The Committee wishes to emphasize that the exception for facili-
tating and expediting payments should not be interpreted to under-
mine the basic anti-bribery purpose of the statute.

The Committee believes this greater precision is needed in defin-
ing exceptions to the Act, given the widely differing interpretations
of legitimate facilitating or "grease" payments over the past 8 years
and the divergent situations which arise in foreign countries.
Clearly this language is not intended to encompass payments
either for the obtaining or retaining of business, but it would, for
example, cover the processing of export or import licenses in the
host country.

The Committee also specifically excludes from the bill's defini-
tion of bribery those payments which are "lawful under the laws
and regulations of the foreign official's country." In providing this
exception, the Committee does not intend to reduce the burden of
proof on U.S. companies where the government successfully demon-
strates that a case should go forward. A company must be able to
defend its actions by documenting that they are in fact "lawful" in
the host country.
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The Committee also excludes payments which constitute "a cour-
tesy, a token of regard or esteem, or in return for hospitality." A
particular dollar value was not placed on such payments in recog-
nition that local customs and practices vary and appropriateness
could not therefore be determined solely on the basis of U.S. dollar
value. The issue to be resolved in a prosecution would be whether
the value was appropriate in the context of the type of transaction
being undertaken, local custom and business practices, and the
laws and regulations of the host country.

Finally, the Committee excluded expenditures "associated with
selling or purchasing goods or services or with the demonstration
or explanation of products," while a final exception covers ordinary
expenditures "associated with the performance of a contract with a
foreign government or agency." The Committee intended these ex-
ceptions to apply only in situations involving legitimate, bona fide,
and reasonable expenditures made to or for the foreign official in
payment for or reimbursement of that foreign official's expenses
only.

The bill also addresses the potential problem that conduct which
would be lawful under the Business Practices and Records Act could
nevertheless be prosecuted under the mail or wire fraud statutes,
with prosecution based on the theory that those statutes could be
used to allege that a foreign official violates a fiduciary duty to his
country. The bill would preclude prosecutions based upon that
theory.

The Committee recognizes the continuing need for international
agreements outlawing bribery in the international marketplace.
The unilateral position currently taken by the United States in
terms of anti-bribery legislation, while laudable, constitutes a seli-
ous disadvantage to U.S. commerce. The Committee recognizes that
bribery warps appropriate trade patterns and distorts the market
as an efficient allocator of resources, but it believes that the most
useful approach to this problem is a multilateral one.

The Committee bill would enhance U.S. efforts to achieve such
international agreement by presenting a statute that effectively
curbs bribery without imposing unnecessary trade disincentives.
Recognizing this need, the bill calls for renewed efforts, both on
multilateral and bilateral levels, to achieve international agreement
on the prohibition of bribery.

SECTION-BY-SECTION ANALYSIS OF THE BILL

Short title
Section 1 provides that this legislation may be cited as the "Busi-

ness Accounting and Foreign Trade Simplification Act."

Findings and conclusions
Section 2 contains five Congressional findings, noting the positive

contribution of the Foreign Corrupt Practices Act, the unnecessary
concern, cost, and burden posed by some of its provisions, and the
interest of all countries in maintaining responsible standards of
corporate conduct in foreign markets. Congress reaches four con-
clusions: that the principal objectives of the FCPA are important to
the nation, that exporters should not be exposed to conflicting de-
mands from diverse enforcement agencies. that compliance prac-
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tices should be considered in balance with other national objectives
and that the U.S. should seek appropriate international coopera-
tion to solve the problem of corrupt payments.

Amendment of short title
Would change the short title of the Foreign Corrupt Practices

Act of 1977 to the "Business Practices and Records Act", reflecting
the fact that certain provisions of the Act apply to entities irrespec-
tive of foreign activities and removing the implication of wrongdo-
ing embodied in the former title.

Accounting standards
Section 4(a) would revise the existing accounting provisions of

the law by (1) eliminating the separate provision requiring accu-
rate books and records, and (2) incorporating the principle of the
recordkeeping into the statutory objectives of the remaining inter-
nal accounting control requirement.

As modifed, the provision would require each issuer subject to
the reporting requirements of the Securities Exchange Act of 1934
to devise and maintain a system of internal accounting controls
sufficient to provide reasonable assurances that five specific goals
are met.

Section 4(b) would add a new paragraph (6) to Section 13(b) of the
Securities Exchange Act to establish a scienter standard for viola-
tions of the accounting standard committed by individuals.

In addition, a new paragraph (5) would also be added, which de-
fines the responsibility of an issuer with respect to the accounting
practices of a domestic or foreign subsidiary in which the issuer
owns an interest of 50 percent or less.

Transfer of jurisdiction
Section 5(a) would place in the Justice Department all jurisdic-

tion for enforcement of the anti-bribery provisions of the Act. The
SEC would remain responsible for civil enforcement of the internal
accounting controls provision. Under current law the SEC has au-
thority for enforcing against "issuers" the civil remedies for viola-
tion of the anti-bribery provisions. The Justice Department en-
forces against "issuers" the criminal remedies for violation of the
anti-bribery provisions and the civil and criminal remedies for such
violation against "domestic concerns."

Bribery prohibition
Section 5(b) would rewrite section 104 of current law. Subsection

(a), designed inter alia to bring the Act into conformity with the
domestic bribery statues, would prohibit a domestic concern from:
making use of the mails or any other instrumentality of interstate
commerce to make payments for the purposes of influencing any
act or decision of a foreign official in his official capacity, or induc-
ing him to do or omit to do any act in violation of his legal duty as
a foreign official, or inducing him to so use his influence, for the
purposes of assisting the domestic concern in obtaining or retaining
business, or of directing business to any person.
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Intermediaries
Subsection (b) of the section 104 rewrite would prohibit bribery

through use of intermediaries. It replaces the "reason to know'
standard of current law. In its place it makes it illegal for a domes-
tic concern "corruptly to direct or authorize, expressly or by a
course of conduct", bribery by means of a third party. Subsection
(b) is intended to be the exclusive means of enforcement of the Act
with respect to payments made by an agent of a "domestic con-
cern".

Facilitating payments
Subsection (c) of the section 104 rewrite would exempt certain

specified facilitating and other payments from the anti-bribery pro-
visions. Such payments include items lawful in the country of the
official, courtesies, tokens of esteem, hospitality, travel and lodging
expenses, and expenses associated with the demonstration or expla-
nation of products and customary expenditures associated with the
performance of a contract.

Penalties
Subsection (d) of the section 104 rewrite would continue the civil

and criminal penalties provided for in current law: $1,000,000 max-
imum fine for domestic concerns; for individuals a maximum fine
of $10,000 and/or up to five years imprisonment.

Authority for civil injunction and investigation
Subsection (e) of the section 104 rewrite would consolidate au-

thority to obtain injunctive relief for violation of the Act in the De-
partment of Justice, whereas current law divides the authority be-
tween the Justice Department and the SEC. The subsection adds a
provision not found in the current law authorizing the Justice De-
partment to conduct civil investigations, and provides subpena au-
thority for such investigations, and provides to the Attorney Gener-
al rulemaking authority to implement the civil investigation provi-
sion.

"Domestic concern" and "foreign official"
Subsection (f) of the section 104 rewrite would define "domestic

concern" so as to include citizens, nationals, and residents of the
U.S., and companies, business entities, etc. This definition corre-
sponds to the combination of enforcement jurisdiction under the
Justice Department.

"Foreign official" would be defined so as to include officers and
employees of foreign governments and agencies, political parties,
party officials, and candidates.

Definitions
Section 6 defines "reasonable detail" and "reasonable assur-

ances" in terms of "prudent individual" and cost/benefit tests.

Exclusivity provision
Section 7 provides that this Act would preclude the possibility of

criminal prosecution against any person or firm alleging that the
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mail or wire fraud laws have been violated as a result of a foreign
corrupt payment, where the prosecution is based upon the theory
that the foreign official violated a fiduciary duty.

Similarly, no prosecution for conspiracy to violate the mail or
wire fraud statute based on that theory would be permissible.

Authority to issue guidelines
Section 8 would authorize the Attorney General, after consulta-

tion with the U.S. Trade Representative, the Secretary of State, the
Secretary of Commerce, the Secretary of the Treasury, and repre-
sentatives of the business community and the public, to issue
guidelines to assist in compliance with the anti-bribery provisions.
Procedures would be established for firms to request interpretative.
guidance from the Justice Department, with responses required to
be made within thirty days. Provision would be made for the pres-:
ervation of confidentiality of materials submitted for the purposes
of such requests or in connection with investigations.

Annual reports
Section 8 would also call upon the Attorney General and the

Chairman of the SEC to submit detailed annual public reports of
their respective agency's actions taken pursuant to the Act, its
views on associated problems, plans for the next fiscal year, and
recommendations, if any, for amendment of the Act.

International agreements
Declares it is the Sense of the Congress that the President

pursue negotiations to establish international cooperation in the
prohibition of bribery. Provides for reports to the Congress on the
progress of such negotiation, including suggestions for appropriate
congressional action, and the consequences of potential action that
can be taken under existing law to affect international cooperation
for the elimination of bribery.

FISCAL IMPACT STATEMENT

No provision in S. 430 is intended by the Committee to authorize
new budget authority.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, September 17, 1986.

Hon. JAKE GARN,
Chairman, Committee on Banking, Housing and Urban Affairs,

U.S. Senate, Washington, DC.
DEAR MR. CHAIRMAN. The Congressional Budget Office has pre-

pared the attached cost estimate for S. 430, the Business Account-
ing and Foreign Trade Simplification Act.

If you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,
Sincerely,

RUDOLPH G. PENNER, Director.
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CONGRESSIONAL BUDGET OFFICE-COST ESTIMATE

1.,Bill number: S. 430.
'2. Bill title: Business Accounting and Foreign Trade Simplifica-

tion Act.
3. Bill status: As ordered reported by the Senate Committee on

Banking, Housing, and Urban Affairs, September 17, 1986.
4. Bill purpose: S. 430 would amend the Foreign Corrupt Prac-

tices Act of 1977 by revising its compliance and enforcement proce-
dures.

.5. Estimated cost to the Federal Government: While S. 430 does
not specifically authorize additional appropriations, nonetheless
certain costs would be incurred by federal agencies in order to im-
plement this bill. These costs are summarized in the following
table.

[By fiscal years, in millions of dollars]

1987 1988 1989 1990 1991

Estimated authorization level ............................................................................. 0.6 0.6 0.6 0.7" 0.7
Estimated outlays..................................................................................................... .5 .6 .6 .7 .7

The costs of this bill fall within budget function 750.
Basis of Estimate: For purposes of this estimate, it is assumed

that S. 430 would be enacted around October 1, 1986. Although this
bill would modify the accounting standards of the Foreign Corrupt
Practices Act of 1977, the Securities and Exchange Commission
[SEC] does not expect enactment of this provision to have any sig-
nificant effect upon its enforcement workload.

S. 430 would also transfer from the SEC to the Department of
Justice [DOJ] responsibility for enforcement of certain bribery pro-
visions of the Act. In addition, the bill would require the DOJ to
revise guidelines and procedures for compliance. Based on informa-
tion provided by the DOJ and allowing for phasing-in of the new
procedures, it is estimated that $0.6 million would be required in
each of the fiscal years 1987, 1988, and 1989 for this purpose. It is
estimated that this cost would increase to $0.7 million in each of
the fiscal years 1990 and 1991. These costs would cover staff time
and overhead necessary for interagency coordination, preparing
guidelines and reports, assisting small businesses, and the transfer
of civil enforcement authority for publicly-held corporations from
the SEC to the DOJ.

6. Estimated cost to State and local government: None.
7. Estimate comparison: None.
8. Previous CBO estimate: None.
9. Estimate prepared by: Michael Sieverts.
10. Estimate approved by: James L. Blum, Assistant Director for

Budget Analysis.

REGULATORY IMPACT

Pursuant to Rule XXVI, paragraph 11(b) of the rules of the
Senate, the Committee has evaluated the regulatory impact of the
bill and concludes that it would result in significant reduction in
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unnecessary regulatory burdens associated with the Foreign Cor-
rupt Practices Act of 1977.

The principal purpose of S. 430 is to refine and clarify the Act in
order to reduce the burden of compliance without undermining the.
purpose of the Act. By amending the Act to provide more certainty
about its meaning, the Committee expects to reduce substantially
the costs associated with compliance.

CHANGES IN EXISTING LAW

In the opinion of the Committee, it is necessary to dispense with
the requirements of Section 4 of Rule XXIX of the Standing Rules
of the Senate in order to expedite the business of the Senate.



ADDITIONAL VIEWS OF SENATOR PROXMIRE ON S. 430
Despite the good intentions of its sponsors, S. 430 does not simply

clarify the original intent of the Foreign Corrupt Practices Act
FCPA]. Instead, it would gut the FCPA and help to bring back
bribery. Let me explain.

WHY THE FCPA WAS ENACTED

The Congress unanimously passed the FCPA in 1977 in response
to revelations about the worst domestic and foreign bribery scan-
dals in American corporate history.

Beginning in 1973, as a result of the role of the Watergate Spe-
cial Prosecutor, it became clear that many corporations had made
substantial, illegal political contributions to the notorious CREEP,
that is the Committee to Re-elect President Nixon in 1972. The
secret contributions were made possible by the off-the-books slush
funds being maintained by many of America's preeminent corpora-
tions. A subsequent SEC investigation into such corporate slush
funds revealed that instances of undisclosed, questionable or illegal
corporate payments, both domestic and foreign, were widespread.
In 1975 the SEC announced a program whereby companies could
voluntarily disclose questionable activities without penalty. Under
this program more than 450 corporations admitted making very
questionable or outright illegal payments exceeding $300 million.

These revelations demonstrated that there were real shortcom-
ings in our Government's ability to police the illegal use of corpo-
rate funds by the management of our corporations. In fact it was
revealed that top management often did not know how their own
corporation's funds were being used. Boards of directors of bribing
corporations often pleaded ignorance about the misuse of corporate
funds they were responsible for.

In March 1976, just a little over 10 years ago, President Ford es-
tablished a Cabinet-level task force to examine the problem of cor-
porate bribes to win sales. In doing so he said:

Corrupt business practices strike at the very heart of
our own moral code, and our faith in free enter-
prise * * * as to American corporations the United
States bears a clear responsibility to bring such practices
to a halt.

The SEC's formal report to Congress in 1976 on questionable pay-
ments stated:

The most devastating disclosure that we have uncovered
in our recent experience with illegal or questionable pay-
ments has been the fact that, and the extent to which,
some companies have falsified entries on their own books
and records.

(19)
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The SEC subsequently stated that illegal payments and falsifica-
tions of books were made possible because internal corporate ac-
counting controls were ineffective or easily subverted.

Follow up investigations in 1976 and 1977 revealed that Ameri-
can corporations not only made questionable payments at home,.
but were also doing so abroad to win sales and increase profits in
countries such as the Netherlands, Japan, Iran, France, Germany,
Saudi Arabia, Brazil, Malaysia, and Taiwan. During our hearings
on the Foreign Corrupt Practices Act we in Congress concluded'
that corrupt payments to foreign officials caused serious damage t6,
America's national interests in critical areas of the world. Locke.
heed Corporation's payment of $1.6 million to Prime Minister'
Tanaka of Japan caused the latter's resignation and later his
criminal conviction. Allegations about Lockheed payments to
Prince Bernhard of the Netherlands almost caused the monarchy
to collapse in that country. Exxon's payments of more than $50
million to Italian political candidates resulted in a scandal that"
brought substantial election gains to the Communist Party in Italy.,
A 1977 House report stated that alleged payments to officials of the:
Italian Government, "eroded public support for that government
and jeopardized U.S. foreign policy, not only with respect to Italy'
and the Mediterranean area, but with respect to the entire NA;T
alliance as well."

The question before the Congress in 1977 was whether we should,
permit some dishonest corporations to harm our foreign policy in-'
terests in their zeal for sales and profits. We answered "No" unani-
mously. Congress considered then that bribes are bad business be-
cause they distort free markets. Goods should be sold on the basis
of price, quality, and service-not on the basis of bribes. We also
concluded bribes were bad politically as they undermine confidence
in America's integrity and corrupted other governments, including
the developing democratic institutions in the Third World. Con-
gress in 1977 found no country where bribing officials to win sales
was not against the law. So the defense that bribes were a way of
life in some countries-did not mean the people of those countries
wanted such behavior to be the norm. Just as Americans do not
want foreign corporations bribing our officials-so do people in
other countries present such practices by our corporations in their
countries.

Mr. David Newsome, a former career diplomat who became an
ambassador and Under Secretary of State for Political Affairs, has
testified in the House on proposed amendments to the FCPA. He
said he had personally seen revolutions detrimental to United
States interests take place in both Iraq and Libya. In both cases, he
said, "the degree of corruption in the regime was a factor in the
loss of public confidence that made a successful revolution possi-
ble". Look at the cost to America today of the revolution in Libya
that brought Colonel Qaddafi to power. It demonstrates that in con-
sidering whether the FCPA causes our companies to lose business
we should not imagine that there are not long-term costs to permit-
ting our companies to make bribes in order to win sales. No, the
ultimate costs of such corruption can later come back to haunt us
as they have done in spades in Libya and Iran. Is it really in our
national interest to allow American corporations to contribute to
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corrupting the officials of foreign governments in order to win a
few more sales? In 1977 everyone in Congress said, "No"-I hope
thi Congress will not reverse that judgment.

IMPACT ON SALES

That raises another issue. Does the FCPA's prohibition on brib-
ery-.itself contribute to our massive trade deficit? Knowledgeable
witnesses in 1977 testified that corporate bribery was not needed to
win sales abroad. Many of our most reputable corporations never
engaged in the practice. It was revealed that agents and other in-
termediaries often never even passed on to foreign officials the
bribes our corporations thought were part of getting a sale. It was
found in some cases that firms were being "ripped off' by their
own employees under the guise of paying bribes to foreign officials.

If the FCPA did have a "chilling effect" on U.S. exports as the
proponents of S. 430 allege, we would expect to find a measurable
drop in exports immediately following the passage of the Act when
the alleged "chilling effect" might be expected to have its maxi-
mum impact. What are the facts? In the 3 years preceding the pas-
sage of the FCPA, U.S. exports (adjusted for inflation) grew at an
annual rate of 1.4 percent a year. In the 3 years immediately after
the'passage of the FCPA, U.S. exports grew at an annual rate of
12.5ipercent, a more than 8 times the growth rate of the 3 preced-
ing years! If we are to form any conclusion about the impact of the
FCPA on U.S. exports, the record indicates it has been immensely
favorable.
i A;1981 study by the GAO on the FCPA that was based on an
actual survey of 250 corporations revealed that most corporations
said the enactment of the FCPA had little or no effect on their
business. An article in the winter 1984 edition of the Journal of
International Business Studies by assistant prof. John Graham of
the University of Southern California's School of Business confirms
this. The article, entitled "The Foreign Corrupt Practices Act: A
New Perspective" uses published trade statistics and other Govern-
ment reports to demonstrate that the FCPA was found to have no
negative effect on the export performance of American industry. It
is important to note by way of contrast that the proponents of S.
430 have not been able to produce any credible evidence, other
than unsupported claims by some companies, that the FCPA harms
the:export performance of American corporations.

HAS THE FCPA BEEN A SUCCESS

The FCPA attempted to deal squarely with the breakdown in
management control over corporate assets by requiring companies
to maintain both accurate business records and effective internal
accounting control systems. The Act made clear that neither busi-
ness records nor the accounting system had to be perfect, as a rea-
sonableness standard was incorporated into both. The FCPA also
made it illegal for a company to bribe a foreign government official
either directly or through a sales agent where the company "knew
or had reason to know" that all or a part of the payment to the
agent would be passed on to the foreign government official.
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The FCPA is a good law. The evidence indicates that it has
stopped slush fund bookkeeping by American companies and has
stopped corruption of foreign government officials by U.S. corpora-
tions. Despite this, since 1981 a vocal band of trade lobbyists have
pushed for the enactment of legislation, like S. 430, which will
emasculate the FCPA. It is claimed that S. 430 will not reverse the
original judgment of Congress that forthrightly condemned bribery
as a means of winning foreign sales. Rather it is contended that
the FCPA needs to be amended to clarify certain ambiguities in the
present law. It is true that when the FCPA was first enacted in
1977 there were questions about the meaning of certain concepts in
the Act and about how they would be enforced. That is normal
when a new law is passed and was doubly true for the FCPA be-
cause America for the first time was regulating the conduct of its
companies overseas insofar as bribery was concerned. Interpreta-
tive statements by the SEC and the Justice Department about their,
enforcement policies have long since quieted such concerns.

Mr. Arthur Mathews, a corporate defense lawyer, a former SEC
official and a partner with the prestigious Washington law firm of
Wilmer, Cutler, and Pickering, testified on that point at our June
10 hearing on S. 430. He said, among other things, that he would
counsel the Congress, "to continue a very careful analysis of the
underlying policy considerations before tinkering with a statute as
effective as the FCPA has been". He noted that there was little
concern in today's corporate world about the FCPA. "There was,"
he said, "a great deal of concern in the first few years after the
FCPA became effective, but it is very seldom that lawyers get calls
today asking their advice on the ambiguity of the foreign bribery
provisions or the other provisions."

So if the so-called ambiguity of the FCPA is no longer a problem,
why is there such an effort by some to change the FCPA? Let me
explain why I believe portions of the present law would in fact be
gutted by S. 430.

THE ACCOUNTING PROVISIONS

The 1977 Act's accounting provisions merely codify a basic and
uncontroversial management principle: No enterprise of any size,
can operate successfully without maintaining control over its trans-
actions and the disposition of its assets. It seeks to stop corporate
officials from building "off the books" slush funds that are then
used for illegal purposes both at home and abroad. The 1977 Act
does this through two inter-related accounting requirements: First,
public companies are required to "make and keep books, records,
and accounts which in reasonable detail accurately and fairly re-.
flect the transactions and dispositions" of their assets. Second cor-,
porations are also required to "devise and maintain a system of in-
ternal accounting controls sufficient to provide reasonable assur-
ances" that certain specified objectives are attained. In essence
these objectives are that assets be safeguarded from unauthorized
use, that corporate transaction conform to managerial authoriza-
tion, and that records be accurate. The majority report contends
the changes S. 430 makes in these provisions are justified because
they "have proven to be overly burdensome requirements which
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have:caused businesses to incur costs substantially in excess of the
bengfits derived from these expenditures." In rejecting this ration-
alefqr ,changing these provisions I note that our 1977 Committee
report stated that the "Committee recognizes that management
musitnecessarily estimate and evaluate the cost-benefit relation-
shipo''of the steps to be taken under this section". So the cost/bene-
fit rjtionale for changing the accounting provisions does not hold
water, ,

Tlie proponents of S. 430 also claim that the FCPA's accounting
provisions are ambiguous and expose corporate officials to civil and
even crimninal enforcement actions because of minor technical
errors,in corporate books, or because of weaknesses in corporate ac-
counting controls. I don't know how people can make this claim
with.a .straight face. During the Carter administration the SEC
adoptkd~a statement of policy that is still in effect today. The Com-
mission announced that it would not bring a single case under the
FCPA's accounting provisions that did not also involve other viola-
tions of law. It also stated that "a criminal prosecution would be
recommended to the Justice Department for violations of the
FCPA's accounting provisions only in the most serious and egre-
gious cases." In all of our hearings on changes to the FCPA no one
-ever asserted that any enforcement actions brought by the SEC or
Justice Department were unwarranted. Despite this we find the
proponents of S. 430 attempting to justify their removal of criminal
penalties for violations of the FCPA's accounting provisions on the
basis that corporate managers are concerned with being prosecuted
for technical violations of the Act's accounting provisions. It is con-
tended, such unwarranted concerns justify removing criminal pen-
alties for deliberate, calculated, knowing violations by a company's
management of its legal duty to have an accounting system in
place that prevents the building of off-the-books slush funds and

:makes the corporation keep honest books and records. Mr. Arthur
Mathews, the expert corporate criminal defense lawyer who I men-
tioned'above, said at our June 10, 1986, hearing on S. 430 that, "it
makes:no sense not to provide a criminal penalty for knowing vio-
lationso6f the statute."
: Mr. Mathews also testified that "the books and records provision
of the FCPA has had a more significant effect on corporate ac-
Countability than any statutory provision that I have seen in my 25
years or so of law practice". He warned that other changes to the
accounting provisions of the FCPA incorporated in S. 430 "would
allow corporate officials or employees to falsify books and records,
thereby, concealing the true nature and purpose of corporate trans-
actions, so long as the result of such falsification is not material to
the company's financial statement nor contrary to management's
general 'or specific authorization." He said the changes S. 430
-makes.ip the FCPA's accounting provisions "would be detrimental
to the public."
. Let me give some additional reasons why I believe Mr. Mathews
is right on target. The majority report states that "the purpose of
the WFPA accounting provisions was to proscribe knowing conduct,
not unkpowing conduct. Accordingly the bill provides that viola-
tions only occur where a person knowingly violates Section
18(bX2)." A very serious problem is raised by the interpretation of
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the term "knowing" in the majority report. It states that enforcee
ment of the civil violations of the Acts accounting provisions is
only available where there is a "conscious awareness" of a violai
tion of wrongdoing beyond negligence. The majority report's inter-i
pretation of 'knowing" would thus engraft an element of intent on .

the civil sanctions under the statute that would for all practical
purposes ensure that many 'serious violations of the FCPA's actk
counting provisions would not be enforced. While an intentional
standard is appropriate for criminal prosecutions, it is wholly inap-
propriate to civil enforcement. The removal of criminal penaltiesa
along with the adoption of an intentional standard for civil viola-
tions will enfeeble the enforcement of the FCPA's accounting
standards. Slush funds might be established in violation of the sec-t
tion, but senior management could escape responsibility by claim:-
ing they did not "know." Furthermore the majority report's conii '

tention that outside auditors will act as insurers of accurate recorcd
keeping is not well placed. The obligation is on the corporation to-
maintain accurate books on its own. The outside auditors did not'
stop corporations from creating "off-the-books slush funds" prior to
the FCPA's enactment. They are no substitute for requiring corpo-
rations to have effective accounting systems that ensure accurate-
books and records are maintained, and to having an enforceable:
statute to penalize them civilly and in egregious cases even crimi-'
nally if they do not.

THE REASON TO KNOW STANDARD

The FCPA prohibits payments to agents where a company
"knows or has reason to know" that all or a portion of the pay-
ment will be passed: on to a foreign government official. S. 430;
eliminates this standard. Instead S. 430 proscribes only payments;
to officials through agents directed or authorized by a company.
"expressly or by a course of conduct." The original bill to amendi
the FCPA called for a "direct or authorize" standard in-place:of
the "reason to know." Here is what a number of key witnesses said
about the "direct or authorize" standard at hearings the Banking,
Committee held on that proposal.

Harold Williams (former Chairman of the SEC):
I am concerned with the pending bill's deletion of the

reason to know standard from the Act. If enacted with this
deletion, it would be possible for management to adopt the
"shut eyed" approach whereby liability would be avoided
by remaining oblivious to the actual facts and circum-
stances underlying the subject transactions. Further, it
would encourage a form of managerial irresponsibility that
should not be the underlying effect of federal legislation
and would give rise to an environment of do what you
need to do, just don't tell me.

Ted Sorenson (former Assistant to President Kennedy) in speaks
ing of the "direct or authorize" standard said:

Surely that invites a wide-open return to the knowing
wink and the pregnant nod by not including those who
knowingly aid or abet such payments.
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rfPhilip B. Heymann (former Assistant Attorney General, Crimi-
nal,Dl)ivision, Justice Department):

I think the language of authorize or direct will allow the
business of bagmen to flourish. The language which holds-
the corporation responsible only if it authorized or direct-
ed-I think they never do, never did, and never will au-
thorize and direct at a high level of the corporation. And
yet, bribes did go on, and therefore, I fear will go on again.

'iThe majority report tells us that we have to make a change in
the FCPA because "ambiguities involved in this provision have
caused some legal commentators and cautious legal counsel to
equate 'reason to know' with 'reason to suspect'." The fact of the
matter is that there are numerous other Federal criminal statutes
that;likewise utilize a "reason to know" standard. See, for example
18 U.S.C. sections 1384, 2251, 2423 or 50 U.S.C. 783. The standard
has withstood numerous court challenges from those who sought to
escape prosecution by claiming "reason to know" is ambiguous and
unconstitutionally vague. See, for example, United States v. Banks
368 F. Supp. 1245 (1973); United States v. Mechanic 454 F. 2d 849
(1971); United States v. Featherston 461 F. 2d 1119 (1972).

Mr. John C. Keeney, the Deputy Assistant Attorney General of
the Justice Department's Criminal Division said at a June 10 hear-
ing that the 'reason to know" standard has never been abused.
Under that standard, he said, "The policy of the Justice Depart-
ment has been to prosecute only those cases here the evidence of
awareness, whether direct or circumstantial, was so clear as to con-
stitute actual knowledge of the bribe scheme." No witness at any of
our hearings ever brought to our attention any prosecution under
the "reason to know" standard that was unjust. So why change it?

Certainly adding the term "expressly" to the "direct or author-
ize" standard makes it more difficult to enforce as it requires a
prosecutor to provide express direction or authorization of illegal
payments by management. But how is the term "course of con-
duct" which was added to give prosecutors some help in proving
knowledge by management to be interpreted? Does knowledge that
an agent would pay a bribe on behalf of the company satisfy the
course of conduct standard? The majority report says nothing on
the issue. Does that indicate that knowledge of what an agent
would do is or is not intended to be actionable? What if a reasona-
ble person in the circumstances should have known that a bribe
would be paid? Is an excessive payment made to an agent, in reck-
less disregard of that fact, by a company where a bribe was subse-
quently paid subject to an enforcement action? Again, the majority
report is silent. I do welcome the statementin the majority report,
that the "direct or authorize expressly or by a course of conduct" is
intendedlto apply to foreign cases the enforcement standard that
applies to domestic bribery. This means the new standard is meant
to cover conspiracy and liability for the acts of an agent within his
scope of employment. As Philip B. Heymann, the former Assistant
Attorney General in charge of the Criminal Division of the Justice
Department, said before the Committee in testimony, in 1981 "A
corporation is responsible when one of its agents pays a bribe in
furtherance of his own marketing-activity. There is no requirement
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under normal, law that anybody such as the board of'directors, the
Chairman of the Board, the president, the vice-president, the exec-
utive committee approve, authorize direct, the bribe." Nevertheless
I am troubled that under the majority report language of.S. 430,
there is a risk that some cases may go unpunished where bribes
are paid but astute counsel makes sure that even though the com-
pany knew or had reason to know of bribes it did not direct or au-
thorize them expressly or by course of conduct. I see no need to
make a change from the present statute's "reason to know" stand-
ard.

FACILITATING PAYMENT EXCEPTIONS

S. 430 contains five exceptions to the FCPA's prohibition on
paying bribes. It is alleged that these exceptions are needed to
allow for facilitating payments, sometimes called grease, payments,
that are needed to get minor officials of foreign governments.to
carry out their nondiscretionary duties. The present FCPA already
allows for grease payments. The Banking Committee report on the.
1977 bill which became our current law states:

The statute covers: payments made to foreign officials for
the purpose of obtaining business or influencing legislation
or regulations. The statute does not, therefor cover so-
called "grease" payments such as payments for expediting
shipments through customs, or placing a transatlantic tele-
phone call, securing required permits, or obtaining ade-
quate police protection, transactions which may involve
even the proper performance of duties.

The House Committee on Interstate and Foreign Commerce in itis
report on the bill which became the FCPA said:

The language of the bill is deliberately cast in terms
which differentiate between such payments and facilitat-
ing payments, sometimes called 'grease payments". In
using the word "corruptly", the committee intends to dis-
tinguish between payments which cause an official to exer-
cise other than his free will in acting or deciding or influ-
encing an act or decision and those payments which
merely move a particular matter toward an eventual act
or decision or which do not involve any discretionary
action. In defining "foreign official", the committee em-
phasizes this crucial distinction by excluding from the defi-
nition of "foreign official" government employees whose
duties are essentially ministerial or clerical.

For example, a gratuity paid to a customs official to
speed .the processing of a customs document would not be
reached by the bill. Nor would it reach payments made to
secure permits, licenses, or the expeditious performance of
similar duties of an essentially ministerial- or clerical
nature which must of necessity be performed in any event.

While payments made to assure or to speed the proper
performance of a foreign official's duties may be reprehen-,
sible in the United States, the committee recognizes that
they are not necessarily so viewed elsewhere in the world
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and that it is not feasible for the United States to attempt
unilaterally to eradicate all such payments. As a result,
the committee has not attempted to reach such payments.
However, where the payment is made to influence the pas-
sage of law, regulations, the placement of government con-
tracts, the formulation of policy or other discretionary gov-
ernmental functions, such payments would be prohibited.

If, as I have just shown, the present FCPA already permits
"grease payments" why does S. 430 include five new exceptions to
the prohibition on bribery to permit grease payments. Is it really
wise public policy to adopt these exceptions if in reality they gut
the FCPA's prohibition on foreign bribery? Let me explain why I
am concerned. S. 430 sets forth these five exceptions:

(1) Facilitating or expediting payments to a foreign official,
the purpose of which is to expedite or secure the performance
of a routine governmental action by a foreign official;

(2) Items lawful under the laws of the foreign official's coun-
try;

(3) Items which constitute a courtesy, or a token of regard, or
esteem, or in return for hospitality;

(4) Expenditures, including travel and lodging expenses, asso-
ciated with the selling or purchase of goods or services or with
the demonstration or explanation of products;

(5) Ordinary expenditures, including travel and lodging ex-
penses, associated with the performance of a contract.

Mr. Keeney of the Department of Justice's Criminal Division
noted problems with each of these five exceptions at our June 10
hearing on S. 430. He said of exception one that, "we must take
care to ensure that routine governmental action is defined careful-
ly so that what is and is not permitted is well understood". Pres-
ently it appears to me that "routine governmental action" could in
some countries involve awarding contracts. The term needs to be
defined with precision in the statute. Of exception two Mr. Keeney
said, "To the extent the Banking Committee deems an exception
necessary, we think it should be in the form of an affirmative de-
fense." He noted with regard to exception three that is "payments
which regard a courtesy or a token of regard or esteem' the lan-
guage needs to be clarified to ensure it covers only payments of
nominal value. Of the final two exceptions Keeney said the Justice
Department believes language is needed to clarify that "both of
these exceptions are intended to be applied only in situations in-
volving legitimate, bona fide, and reasonable expenditures made to
or for the foreign official in payment for or reimbursement of that
foreign official's expenses only.

Not one of Mr. Keeney's recommendations are incorporated into
the bill reported out by the Banking Committee. S. 430 appears
today exactly as it appeared prior to our June 10 hearing.

I asked Mr. Keeney at that hearing if he would be against the
enactment of S. 430 if his recommendations were not adopted. He
said:

If our amendments are accepted, we believe that we
have a viable FCPA statute. I'd have to think about it if
certain of the amendments were not accepted.
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I asked Mr. Mathews, the former SEC lawyer now with Wilmer,
Cutler, and Pickering, who also testified whether he agreed with
the lawyer who testified in the House that certain of the "grease
payment" exceptions created a loophole through which you could
drive a truck. Mr. Mathews stated in reply:

I would on the grease payment or facilitating payment
provisions, unless they are at least modified along the
lines that the Department of Justice recommended. I think
they constitute a major loophole.

The New York Times in a 1983 editorial on a bill identical to S.-
430, said the facilitating payments exception contained loopholes'
for bribery "big enough to fly all of Lockheed through." I agree.-

OMISSION OF AGENTS FROM FCPA PROSECUTION

Another provision of S. 430 that weakens the Government's abili-
ty to stop bribery as a means of winning sales is section 104. That
section omits agents from the Act's coverage. The Department of
Justice at our June 10, 1986, hearing on S. 430 recommended that
the Congress retain agents within the FCPA's coverage because "to
eliminate them from coverage would decrease the Act's effective-
ness." Mr. John Keeney of Justice's Criminal Division testified
that:

The majority of the FCPA cases which have been inves-
tigated involved payments made to "agents" or "consult-
ants" who then forwarded all or a portion of the money
they received to foreign officials. Although many of these
"agents" or "consultants" were nationals of the foreign
country whose officials were to be bribed, others were
American citizens residing either in the foreign country or
in the United States.

Retaining agents within the coverage of the Act specifi-
cally would accomplish three goals. First, it would give a
clear warning to those who fall within this group that
their actions have not been removed from scrutiny.
Second, it would prevent courts from construing this sec-
tion as not including agents. As will be discussed later, the
present FCPA has been construed very narrowly and liter-
ally by the courts. Finally, it would maintain for the De-
partment an effective investigative tool. We have found
that some foreign governments are more willing to cooper-
ate and to share evidence with the United States when we
can show them evidence that their own citizens are violat-
ing the laws of the United States as well as of their own
country. Without such mutual assistance, foreign bribery
violations are often impossible to prove. Removing this im-
petus for cooperation would hamper the already difficult
investigative task of prosecuting such activity effectively.

I have not heard even one justification for removing agents from
being prosecuted for FCPA violations. The majority report offers
none. Neither does it even mention the very strong testimony from
the Justice Department to keep agents within the Act's coverage.
In my view it would be a mistake to take away from Justice its
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present authority to prosecute agents. Oftentimes in criminal pros-
ecutions you only get to the top persons involved in a criminal ac-
tivity by being able to prosecute the "go-fors" who will then agree
to testify about the higher-ups in return for leniency. That is exact-
ly how the Watergate conspiracy was cracked. So why is S. 430 re-
moving the government's ability to prosecute "agents" or "go-fors"
despite the specific recommendation of the Justice Department not
to do so? No explanation is offered in the majority report.

CONCLUSION

There are still other provisions of S. 430 that further weaken the
government's ability to stop bribery as a means of winning sales.
For example, the Justice Department testified against a provision
of the bill which prohibits it from ever using the mail or wire fraud
statutes to prosecute foreign bribery. The Department recommend-
ed that provision be amended to provide such statutes could be
used in cases where Justice finds it cannot effectively prosecute
under the FCPA. S. 430 takes no heed of that recommendation.
Why?

I have explained my concerns about S. 430 at some length be-
cause I want to demonstrate my belief, that it is a seriously flawed
bill, is based on facts. I hope the Senate will subject S. 430 to the
most serious scrutiny before acting on the bill. If it does, I am con-
vinced it will reject this legislation which will viscerate the effec-
tiveness of our antibribery law, the FCPA.

WILLIAM PROXMIRE.
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